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l. INTRODUCTION

Mold has existed for millions of yeas in relative obscurity. Thisisno longer the cae. In
the last several yeas — fueled by large jury verdicts and intense media atention — mold has taken
center stage in construction defed litigation. Cases are being filed against large and small-scde
builders acoss the nation. Newspapers and television stations are reporting on new clams and
new cases. Hedth officials are studying the medicd isaues and certain legislators are @tempting
to creae standards.

Where moisture and a food source eist, mold is likely to be found. In certain
circumstances, new homes offer the perfea environment for mold growth. For example, where
poor construction pradices result in roof leaks or window le&s, moisture will enter the home.
This moisture is likely to drip onto celling tiles and drywall (a perfed food source) and mold is
likely to grow. Although the hedth effeds are not certain, some molds can make people sick.
This posshility has been enough to attrad widespread attention and encourage the filing of
numerous lawsuits.

Knowing that such clams might be made, there ae numerous things you can do to
minimize your potential liability in advance As discused in the first part of this guide
(minimizing mold claims at pages 3-5), you can minimize your potential liability by constructing
homes that manage water and moisture dfedively. You can aso minimize your potentia
liability by educaing the homeowner and making sure that he or she knows that proper
maintenance is the key to moisture cntrol and prevention. Finally, you can minimize your
potential li abili ty through well-drafted contrads.

Of course, you will still have to ded with mold clams by concerned homeowners.
Having a response plan will prove invaluable. As discussd in the second part of this guide
(investigating mold clams at pages 5-8), a well-planned response includes data wlledion, site
investigation, and possble sampling and testing. By promptly investigating ead claim, you will
quickly determine whether a mold problem exists, whether the mold problem is vere, and
whether you are in any way responsible.

Once your investigation is done, you will be in a postion to determine whether mold
remediation is necessary and whether you should perticipate in the process (remediation refers to
the processby which mold is cleaned-up and removed from the home). As discussed in the third
part of this guide (cleaning up water-damaged materials and mold at pages 9-14), there arrently
are no dfficial standards for mold remediation. Nevertheless recognized gudelines concerning
the remediation process do exist and are identified and summarized for your review and
consideration.

There ae instances where you simply cannot avoid a lawsuit. To better defend yourself,
you neeal to understand the litigation process The fourth part of this guide (litigation issues at
pages 14-20) discusses the types of legal clams that plaintiffs are likely to bring (like negligent
construction of the home) and the types of damages that plaintiffs are likely to seek (like the aost
to repair mold damaged property). It also provides guidance on: (1) retaining qualified attorneys
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and experts; (2) investigating a litigated case; (3) recognizing and asserting various legal
defenses; (4) challenging the plaintiff’s medical case; and (5) filing claims against other
potentially responsible parties (like the landscaper who failed to direct water away from the
home’s foundation).

Finally, you must always consider insurance coverage. As discussed in the last part of
this guide (insurance coverage for mold claims at pages 20-21), you should always put
potentially responsible insurance carriers on notice of a claim. By doing so, you will preserve
whatever coverage rights you might have. By failing to do so, you might lose coverage
altogether.

II. ALLEGED HEALTH EFFECTS

Everyone is exposed to molds. Exposure is through inhalation of mold spores or skin
contact with mold contaminants. Currently, there are no standards concerning "safe" or "unsafe"
levels of exposure. The effects on health — if any — depend on the type of mold, the level of
mold exposure, and the sensitivity of the person exposed. Some individuals experience no
reaction after mold exposure, while others feel ill. The most common reaction is allergic.
Allergic reactions include: watery eyes, runny nose, sneezing, nasal congestion, skin irritation,
coughing, wheezing, sore throat, and headache. In addition to allergic reactions, some people
complain about more subjective symptoms like chronic fatigue and memory loss. Others claim
to suffer from serious infections and life threatening disease. For more detailed information on
the alleged health effects of mold, consult the websites identified in the Appendix.

III. CAUSES OF MOLD GROWTH

You cannot prepare yourself for claims handling or litigation without first understanding
the causes of mold growth. Mold growth occurs when the following elements are present:

Moisture. Moisture can result from roof leaks, window leaks,
broken pipes, high humidity, condensation, and other causes.
Moisture is the key requirement for mold growth.

Nutrients. Organic nutrients serve as a food source for mold.
Building materials like drywall, ceiling tiles, wallpaper, and
lumber may supply the necessary organic nutrients. Paint,
insulation materials, carpet, fabric, and upholstery also support
mold growth.

Mold spores. Mold spores are everywhere. They exist
indoors as well as outdoors and can never be eliminated
entirely.

Temperature. The best temperature for mold growth is
between 40°F and 100°F. This temperature is a given in most
homes.
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Time. If the foregoing elements exist, mold will begin to grow
in 24 to 48 hours.

The only fador that can be @ntrolled is moisture. 1If the home is kept dry, mold will not
grow. Accordingly, al efforts sould be focused on: (1) constructing a home that manages water
and moisture dfedively; and (2) notifying homeowners about the neal to keep their homes dry.

IV. PRE-LITIGATION ISSUES: THINGS YOU CAN DO TO
MINIMIZE YOUR LIABILITY FORMOLD CLAIMS

A. Proper Construction

Common sources of moisture include: water le&ks through roofs and windows; water
le&ks from faulty piping; water le&ks through basement foundations, water associated with poor
ventilation pradices, water associated with condensation; and water associated with wet building
products. To prevent moisture problems from occurring, builders sould:

Use quality building products: espedally with resped to siding,
shingles, windows, and pipes.

Carefully install roofs and windows and make sure that roofs
and windows are properly flashed.

Reduce the possbility of condensation on cold surfaces (like
windows, pipes, and exterior walls) by adding proper
insulation.

Make sure that rain water drains away from the building
through proper landscgping and adequate downspouts.

Make sure that building materials like wall board are dry at the
time of installation.

Make sure that HVAC systems are properly designed and
working.

Make sure that moisture-generating adivities like showers,
dryers, and cooking appliances are vented to the outside.

In addition to building a home that manages water and moisture dfedively, you should
document your effortsto do so. For example:

Your projed manager should keegp a log that describes
generaly the dforts taken to build a home that manages water
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and moisture effectively (e.g., foreman could note that all
windows were properly flashed before siding was put up).

® Your project manager should keep a log that describes
generally the precautions taken during construction to keep
building materials dry (e.g., foreman could note that drywall
was stored indoors until it was ready for use and the roof and
exterior walls were up before the drywall was installed).

By documenting your efforts to build a home that manages water and moisture
effectively, you will be better prepared to defend yourself in the event of future litigation.

B. Information Disclosure Statement

Where homeowners fail to maintain their premises, moisture problems can occur. To
avoid responsibility for homeowner neglect, builders should develop and provide homeowners
with an information disclosure statement. By providing homeowners with information about the
relationship between proper maintenance and mold growth, homeowners will better understand
their environment and their own obligations. An information disclosure statement should be
given to homeowners before the sale and should be incorporated by reference into each sales
agreement. Although the wording can vary, disclosure statements should contain the following:

® General information about mold and the potential for mold
growth in homes (like the fact that moisture is the key to mold
growth).

¢ General information about potential moisture sources (like the
water in air conditioner and refrigerator drip pans).

e Recommendations for controlling and preventing moisture and
mold growth in homes (like the need to fix leaky pipes, fix roof
leaks, and check around sinks and bathtubs for signs of
standing water).

e Recommendations concerning other sources of information
(like the Environmental Protection Agency or local health
agencies).

e A waiver of liability for mold growth caused by the
homeowner’s failure to follow the builder’s recommendations.

To draft an effective information disclosure statement, consult an attorney with
knowledge of mold claims and mold litigation. For your reference, a sample information
disclosure statement is included in the Appendix.
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C. Contractual Limitations of Liability

Where mold growth occurs, property owners will seek a variety of monetary damages. In
addition to property damage dams, homeowners might seek recovery for "consequential
damages' like moving costs, hotel costs, lost wages, lost opportunities, etc. To avoid these types
of clams, eat sales agreament should contain provisions that minimize the builder©s liability for
these wsts. Experienced counsel can help you draft such provisions.

D. Indemnity Agreaments

Builders typicdly work with subcontradors. Every time abuilder does , the builder
should insist upon an indemnity agreament in which the subcontrador agrees to defend and
indemnify the builder for mold problems arising out of the subcontrador's work. Experienced
counsel can draft such agreements.

E. Subcontractor’s Insurance

If you employ subcontradors, obtain a wpy of their insurance policies to make sure they
are alequately insured and to determine whether the policies contain any relevant coverage
exclusons (like a mold exclusion). In addition, ask your subcontradors to list you as an
“additional insured” on their policies. This will give you an extra level of protedion if their
work is defedive. If you neal help with these isaues, contad experienced counsel.

V. PRE-LITIGATION ISSUES: RESPONDING TO HOMEOWNERS
AND INVESTIGATING CLAIMS

Homeowners will often cal to report a le&k or moisture problem. Becaise moisture is
the key to mold growth, al such cdls dould be taken seriously and dedt with promptly.
Although ot all moisture problems will result in mold growth, the failure to respond promptly
might cause aproblem where none exists or make abad situation worse.

A. Speaking With Homeowners— Think Before You Speak

In most cases, the homeowner will cdl you dredly to report a moisture or mold problem.
For most homeowners, this will be astresdul situation. The more organized you are, the more
effedive you will be. If you anticipate numerous cdls, you should designate one person to
handle the situation. This person should take dl of the cdls sriously and employ a wmnsistent
approach to ead matter. In every instance your designated representative must think before
spe&ing or writing. Hasty statements concerning causation and fault will constitute admissons
that can be used against you (even if your representative is wrong). Accordingly, if you are
cdled to investigate ahomeowner©s complat, it is better to smply investigate the situation and
let the homeowner know that you will get badk to them after you have had the opportunity to
think about what you saw and formulate a proper and reasoned response. Similarly, aways
asume that your files will be discoverable and admissble in any potential court adion. As such,
make sure that your documents are thoughtful and acarate.
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B. Investigation of A Mold Claim
1. ""Spoliation of Evidence' Issues

After recaving notice of a possbhle mold clam, you should immediately request an
opportunity to insped the property. In addition, you should tell the homeowner to preserve the
condition of the property and to refrain from remediation until you have completed your
inspedion. If the owner ignores your request and remediates before you insped, you may have a
“gpoliation of evidence dam” in any subsequent lawsuit (spoliation of evidence refers to the
destruction of evidence nealed for tria before the defendant has the dhance to insped it). In
some caes, courts will dismiss cases where plaintiffs have destroyed evidence in the faceof a
request to insped. In other cases, courts will refuse to dismiss the cae, but will limit the
evidence that plaintiff is permitted to introduce d trial. $till, it is impossble for homeowners to
preserve evidence for long periods of time, espedaly if there is a dance of further
contamination. Accordingly, you should insped the property immediately.

Significantly, these same rules apply to you. If you are going to insped the property, you
should notify other potentially responsible parties and insurance cariers. |If evidence is
destroyed before other parties have the opportunity to insped and investigate, courts will often
predude you from introducing that evidence in a subsequent trial. In some caes, courts may
even dismiss your clams. Acoordingly, put other potentially responsible parties and insurance
cariers on notice of a moisture or mold clam as on as possble and tell them to conduct their
inspedion before remediation occurs. By putting other potentially responsible parties and
insurance cariers on notice before remediation occurs, they cannot complain if they fail to ad.

2. Methods of Investigation

After recaving notice of a mold clam, you must investigate & fon as possble to
determine whether a mold problem adually exists, whether it can be remedied, and whether you
are in any way responsible.  The intensity of the investigation will depend upon the scope of the
moisture or mold problem and the severity of the homeowner's aleged ill ness (if any). A proper
investigation involves the following steps. (a) Site investigation; (b) data olledion; and (c)
sampling and testing.

(a) Site Investigation

Y ou should immediately insped the home. A thorough visua inspedion of the home is
criticd. During the inspedion, you should be looking for visual signs of mold and visual sources
of moisture. By investigating the site, you should be &le to identify the moisture problem and
suggest an appropriate remedy. If you cannot, you should consider hiring an expert. If you eled
to hire a1 expert, you should have your attorney do the hiring in order to proted your
communicaions (if your attorney hires the epert, your communicaions dould remain
confidential and subjed to the &atorney-client privilege). Your site investigation can include:

A description of the building and the ewironmentd
conditions.
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A description of all water/moisture problems (e.g., roof leak,
window leak, broken pipe, etc.).

A description of the HVAC system and the identification of
any problems.

A description of any construction defects or building material
defects associated with moisture intrusion and mold growth.

A description of all non-construction related sources of
moisture (like moisture associated with improper homeowner
maintenance).

A description of other possible contaminants (e.g., emissions
from a nearby factory or insect droppings).

The identification of all water damaged materials (e.g.,
wallboard, floorboards, ceiling tiles, etc.)

The identification of all areas where mold is present.

The identification of all living spaces where the relative
humidity exceeds 60%.

The identification of all persons who provided information.

It is also necessary to look for and identify non-construction related sources of moisture.
Although moisture can be caused by construction deficiencies like improperly constructed roofs
or improperly flashed windows, moisture can also be caused by inadequate homeowner
maintenance or other interior sources like houseplants, leaky faucets, and overflowing drip pans.
Because these sources are not the responsibility of the builder, they should be looked for in every
case and properly documented where they exist.

During the site inspection, your employees should take precautions to protect themselves
from exposure to potentially toxic mold spores. To do so, your employees should consider
wearing protective gear such as dust masks, rubber gloves and goggles (more detailed
information on precautionary measures can be found in the website information identified in the
Appendix). Employees with allergies, respiratory problems, or other health concerns should not
be used to investigate mold claims. If your inspection reveals that mold growth is extensive or
especially severe, you should think about hiring a certified industrial hygienist to complete the
inspection (a certified industrial hygienist is trained to recognize, evaluate, control and/or
eliminate health hazards).

Also, never tear apart walls, ceilings, or floors during an inspection. If you do, you could
expose yourself and others to excessive levels of spores and spread those spores to other parts of
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the home. If you neal to look behind walls, above celings, or underneah floors, carefully
remove asmal portion of the material and use a"boroscope" (which alows you to look into
hard to read places). If you have concerns about the extent or severity of the growth, you
should hire a cetified industrial hygienist.

(b) Data Colledion

The next step in any moisture or mold investigation is data mlledion. Data mlledion
should focus on any personal injury component and any property damage component.

(i) Personal injury component

In cases involving personal injury, immediately contad your insurance carier and
demand an investigation. Among other things, your insurance carier should conduct a thorough
investigation of the homeowner©s own badkground. Exposure to mold and otér irritants can and
does occur in rumerous sttings. Acoordingly, it is important for your insurance carier to ask
about the homeowner's living and working conditions to determine whether the homeowner's
alleged injury isrelated to mold or some other irritant in or outside the home.

(i) Property damage component

In cases involving property damage, you also should contad your insurance carier and
demand an investigation. A proper investigation requires you or your insurance carier to: (1)
review the origina design plans; (2) find out everything you can about water intrusion and
moisture problems (both past and current problems); (3) obtain the homeowner's version of the
aleged moisture and mold problem; and (4) obtain copies of any studies or tests done by any
experts or inspedors.

(c) Sampling and Testing

Sampling is done primarily to determine whether mold is present, the type or types of
mold present, and the anount of mold present. In most cases, if visible mold growth exists there
is no nedal to sample it. Just remove it. However, if mold growth is suspeded but cannot be
sea, the homeowner is sck, or litigation is imminent, sampling should be onsidered. In these
instances, sampling might reved that allegedly dangerous mold toxins are not even present or
that indoor mold concentrations are no higher than outdoor mold concentrations (and thus not
related to the builder's construction pradices).

Sample types include ar samples (colleded by using an air sampling madine), surface
samples (colleded by wiping a tton swap aaoss building surfaces), and bulk samples
(colleaed by removing chunks of building materials). Proper sampling requires training and
experience  To make sure that your sampling is done crredly, you should retain a cetified
industrial hygienist. Testing by an inexperienced person will li kely result in uselessdata.
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If sampling is done, the samples $ould be tested by a qualified microbiologicd
laboratory. An unqualified laboratory can produce inacairate results. For more detailed
information on sampling and testing, consult the websites identified in the Appendix.

VI. PRE-LITIGATION ISSUES: CLEANING UP WATER DAMAGED
MATERIALSAND MOLD

A. Resolving Claims

After your initial investigation, you should consider whether the daim can be resolved on
favorable terms. Often times, it is less expensive to resolve a ¢aim than fight about it. If the
homeowner requires remediation only (i.e., clean-up), it is better to resolve the daim by agreang
to get rid of the mold. However, if you are not responsible or the daim is substantial, you might
not be aleto reat an agreement. Each clam will depend on its own fads.

If you dedde that remediation is necessary and that you will assume responsibility for the
job, you should try to minimize your liability before taking on the obligation. If possble, enter
into a settlement and release agreement with the homeowner. Experienced counsel can help you
draft such agreements.

B. Identifying and Repairing the M oisture Source

The first step in any remediation plan is to identify and repair the moisture source If you
fal to do so, mold will either grow or continue to grow. Typicdly, moisture problems are
asociated with window le&ks, roof le&ks, broken pipes, improper drainage, and ventilation
problems. Oncethe moisture source has been eliminated, remediation can begin.

C. Dealing With Water Damage Before M old Begins To Grow

If building materials get wet, it typicdly takes 24 to 48 hours before mold begins to grow.
Accordingly, if a homeowner complains about water damage, you should immediately find out
when the damage occurred. [If the 24 to 48 hour time period has not yet run, you probably can
prevent mold growth. To do so, follow these steps:

Remove d standing water - or water in carpets or furniture -
with awater extradion vaauum.

Accderate the drying processwith dehumidifiers and fans.

Discad and replace # porous materias that cannot be dried
quickly and completely (like insulation, celing tiles and
wallboard).

These recommendations apply to clean water only. If the water is contaminated with sewage or
other pollutants, you should consult a professonal remediation firm. In addition, if you have aly
doubts about the existence of mold, you should consider contading a professonal. For more
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detalled information on deding with water damage, refer to the websites identified in the
Appendix.

D. Remediation of M old Damaged M aterials and Furnishings

The goal of remediation is to remove the mold without contaminating other parts of the
home. Currently, there ae no state or federa standards for mold remediation. Nevertheless
certain guidelines do exist. Most experts rely on written guidelines issued by the New York City
Department of Hedth and the United States Environmental Protedion Agency (“EPA”). This
sedion is based on those guidelines, which are identified in the Appendix. In many instances,
the homeowner will cal you after mold growth hes aready occurred. Determining whether to
clear-up the problem yourself or cdl a professonal is a difficult issue. In general, the deasion
should focus on the anount and severity of the mold. The EPA suggests that where mold growth
is between 10 and 30sguare fed, your own staff should be ale to handle the job as long as they
are properly trained with resped to clean-up methods, personal protedion, and potential hedth
hazads. The EPA further suggests that where mold growth exceeals 30 square fed or is
otherwise severe, a remediation professonal should be cnsulted to provide information and
oversight (or acdualy do the work). Of course, if you have awy doubts about your ability to
handle the job, contad a professonal remediation company.

Notwithstanding the size of the job, most remediation projeds employ four clearup
methods. The ad¢ual method or combination of methods used will depend on the mntaminated
materias at issie and the severity of the mntamination. The four clean-up methods generally
employed are:

@ Wet Vacuum: Where water has acawmulated on floors, on
capets, or on hard (non-porous) surfaces, a wet vaauum should be
used to removeit.

(b) Damp Wipe: Non-porous materials (like metal, glassand
plastic) and semi-porous materias (like wood and concrete) should
be wiped down with water and detergent and then dried.

(© Remove Damaged Materials From the Premises:
Porous building materials (like celing tiles, insulation and
wallboard) that are contaminated and cannot be saved must be
removed and dscarded. To avoid contaminating the entire house,
these items $hould be wrapped in plastic before being removed
from the room where they were found. The debris can be thrown
in the garbage. (No speaa precaitions are necessry once the
debris has been removed from the home).

(d) HEPA (High-Efficiency Particulate Air) Vacuum: After
wet or contaminated materials have been dried or removed, the
entire aeashould be thoroughly vacuumed. The debris dould be
placeal in a seded plastic bag and removed from the premises. The
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debris can ke thrown in the garbage (no spedal precaitions are
necessary once the debris has been removed from the home).

For more detailed information concerning remediation tedhniques, refer to the Environmental
Protedion Agency©s Guide to "Mold Remediation in Schools and Commercial Buildings' and the
New York City Department of Hedth's “Guidelines on Assessment and Remediation of Fungi in
Indoor Environments,” which are both identified in the Appendix.

No matter what size remediation projed is involved, you must always consider the safety
of your employees. Employees with allergies, respiratory problems, or other hedth concerns
should not perform remediation work. When employees do perform remediation work, they
should proted themselves. To do so, al employees should be trained in the use of "personal
protedive equipment.” Persona protedive eguipment consists of: rubber gloves, gogdles;
respiratory gea; and dsposable protedive dothing. The level of protedion recessary will
depend on the severity of the problem. For more detailed information concerning the proper use
of personal protedive ejuipment, refer to the Environmental Protedion Agency©s Guide to
"Mold Remediation in Schools and Commercial Buildings," which is identified in the Appendix.

Finaly, the size of the job will determine whether the work areamust be cmntained (i.e.,
segregated by plastic sheding and pressurized air chambers). Containment prevents mold spores
from spreading to other parts of the home and proteds the occupants from further exposure. The
need for or level of containment will depend on the severity of the contamination. The EPA has
made the following suggestions:

@ Areas involving less than 10 sguare fed of
contamination: Unless the mold growth is svere, containment
generally is not required.

(b)  Areasinvolving 10to 100square fed of contamination
(or any sdtuation in which greater containment appears
necessry): In such cases, the ontaminated area should be
enclosed by a single layer of plastic sheding and a dit opening
should be used to enter and exit the mntaminated area The
contaminated area must be maintained under negative presaure,
which is accomplished through the use of exhaust fans ducted to
the outside of the building. All air vents in the contaminated area
should be mvered with plastic to prevent the spread of mold
spores. All materials to be discarded should be wrapped in plastic
before they are removed from the contaminated area

(c) Areas involving 100 square fed or more of
contamination (or any situation in which greater containment
appears necessary): In such cases, the mntaminated area ad a
diredly adjacet area (the decontamination chamber) should be
enclosed by a double layer of plastic sheding. Slit openings
should be used to enter the decontamination chamber and the
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contamination area The ontaminated aea ad the
decntamination chamber must be maintained under negative
presaure, which is accomplished through the use of exhaust fans
ducted to the outside. All air vents in the mntaminated area ad
the demntamination chamber should be @vered with plastic to
prevent the spread of mold spores. All materials to be discarded
should be wrapped in plastic before they are removed from the
contaminated area  Workers $ould use the demntamination
chamber to put on and take off their protedive dothing, except for
respirators, which should be removed only after leasing the
decontamination chamber.

For more detailed information concerning containment, contad a professonal or consult the
Environmental Protedion Agency©s Guide to "Mold Remediation in Schools and Commercia
Buildings," which isidentified in the Appendix.

E. Remediation of HVAC Systemsand Hidden Mold

If the HVAC system contains mold or you susped that it does, turn it off. If it neads to
be deaned, it is best to consult a professonal remediation firm. For detailed information, refer
to the Environmental Protedion Agency's guide: “Should You Have the Air Ducts in Your
Home Cleaned?’

Mold growth is not always obvious. In many cases, mold grows behind walls, under
floors and above calings. When looking for hidden mold, you must use caition. If you are not
caeful, you could make the situation worse by releasing previously enclosed mold spores into
the home. If you susped that a problem with hidden mold might exist (like in cases involving a
burst pipe), you should consult a professonal.

F. Relocation of Homeowners During Remediation

Homeowners must be proteded duing the remediation process Although there ae no
hard and fast rules, you should relocate homeowners during the murse of the remediation projea
if: (1) large aesas of the home ae cntaminated; (2) the homeowner is alergic, has respiratory
problems, or has other hedth related problems; or (3) the disruption is not likely to be
acceptable. If you need help with this dedsion, contad a cetified industrial hygienist.

G. How Do You Know When the Job is Done

It is often difficult to know when the remediation projed is complete. Ultimately, thisis
a judgment cdl that should be made by a professonal. Among other things, the following
fadors ould be mnsidered:

e The moisture source should have bean identified and fixed.
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The mold removal process $ould be complete (i.e., mold
damaged materials and furnishings dwould have been
removed, mold should no longer be visible, and moldy odors
should be gone).

The types and concentrations of mold in the home should be
smilar to the types and concentrations of mold found
outdoors.

The homeowners sould be feding better.
VII. PRE-LITIGATION ISSUES: RETAINING REMEDIATION EXPERTS

Sloppy investigation of a mold claim and improper clean-up of mold contamination can
make the situation worse. Not only can you spread mold spores throughout the home, you might
unknowingly expose homeowners and your employees to potentialy dangerous toxins. |If
serious problems appea to exist or you have doubts or concerns, consult a professonal. To
determine whether an expert is qualified, you should consider:

Education, Training and Certificaion. Although you should
look for someone with a technicd degreein huilding science
or construction management, it is criticd that the person
retained have training and cetificaions related to mold
remediation.

Relevant Experience ad Reputation. In addition to
educaion and training, you should look for a remediation
spedalist with prior experience in mold remediation and a
good reputation. Get alist of past jobs and ched references.

Continuing Educaion and Professonal Activity. Make sure
the potential expert keegys abreast of new developments
through continuing educaion and involvement with
professonal remediation organizations.

If the seleded firm recommends remediation, make sure they provide you with a written
plan so you know exadly what will be done. Because apoor remediation job can make matters
worse, make sure that: (1) the remediation firm has adequate insurance ®verage (including
pollution coverage) and (2) the remediation firm names you as an “additiona insured” on their
policy. Findly, try to get the remediation firm to sign a “hold harmless and indemnity
agreament,” whereby they agree to defend and indemnify you in the event of a problem.
Experienced counsel can help you with these issues.

NOTE: If you employ experts to insped and remediate, make sure that you employ
separate ompanies for eat task. By employing independent firms, there is no conflict of
interest and you can be relatively sure that the job is done right.
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VIl . PRE-LITIGATION ISRUES: KEEPING DETAILED DOCUMENTATION

In many cases, investigation and remediation must occur quickly. Nevertheless it is
criticd that relevant evidence be preserved in the event that a lawsuit is filed. Accordingly, if
inspedions are done, al findings sould be written down in detal and photographs sould be
taken. If remediation takes place the remediation process $ould be well documented and
photographed (photographs and videotape should be taken before, during, and after remediation
to show exaaly what was done). If samples are taken, they must be properly labeled and
identified (e.q., date taken, locaion taken, etc.). If samples are @lleded and transported to a
laboratory for analysis, the dhain of custody must be maintained. This means that you must be
able to trad a sample from the time and placeof its removal through the time and placeof its
analysis. Failure to properly document the samples and failure to maintain a proper chain of
custody, could result in exclusion of the evidence a the time of the trial. When the analysis is
done, a detailed laboratory report should be completed and sent to counsel for safe keging.

I1X. LITIGATION ISSUES. LEGAL CLAIMSAND TYPES OF DAMAGES
A. Common Legal Claims

If water or moisture infiltrates a home, the potential for mold growth exists. If mold
growth occurs, a lawsuit may be filed. With resped to builders, the homeowner will clam that
the builder failed to design or construct the home properly, used shoddy materials, or failed to
disclose aknown problem. The following legal theories are most likely to be used in lawsuits
againgt builders:

Negligence Negligence daims will be the most common.
Plaintiffs might claim that the builder failed to use reasonable
cae in hulding the home, used substandard or defedive
building materials, or adlowed cdlulose-based building
materias to get wet prior to installation. Plaintiffs might also
clam that the builder negligently hired or supervised its
subcontradors.

Breach of Contract or Breach of Express Wairranty:
Plaintiffs might clam that the builder breated a @ntrad to
build the home & expresdy promised or expresdy warranted.

Breach of Implied Warr anty: Plaintiffs might claim that the
builder breaded minimum standards that are implied in most
building contrads as a matter of law.

Strict Liability: Plaintiffs might clam that the builder is
gtrictly liable for selling a defedive ®roduct® ( i.e., the home).
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Fraud and Negligent Misrepresentation: Plaintiffs might
clam that the builder knowingly conceded defeds or
negligently made misrepresentations about the property.

Deceptive Trade Practices: Plaintiffs might clam that the
builder made false or mideading statements in order to sell the
home.

Emotional Distress Plaintiffs might claim that extreme or
outrageous conduct by the builder caused emotional distress

Constructive Eviction: Plaintiffs might clam that they were
forced to leare their homes because of a mold problem.
(Congtructive eviction claims are most likely to be brought in
cases involving landlords and tenants).

Real Estate Seller Disclosure Acts: Many states require that
cetan information be disclosed as part of a sale. Plaintiffs
might claim that fallure to disclose defeds creaes liability
under various date statutes.

Criminal Actions. Although rnot typicd, some plantiffs
might pursue aimina adions on the grounds that the builder
knowingly subjeded the homeowner to dangerous mold toxins
and failed to disclose the danger.

Among other things, every one of these daims requires plaintiffs to prove: (1) the builder is
responsible for the moisture that caused the mold; and (2) the mold is the caise of plaintiff's
alleged injury. A vigorous defense is needed to defea these daims.

B. Common Damage Claims

In every mold case, plaintiffs will seek a variety of damages. You should exped the
following types of damage daims:

Investigation costs: Plaintiffs might seek to remver the wsts
asociated with investigating their clam and determining the
cause of their problems.

Repair costs: Plaintiffs might seek compensation for all repair
costs, eq., the mst to fix a leky roof, the @mst to fix
improperly flashed windows, and the @st to fix defedive

piping.

Remediation costs. Plaintiffs might seek the asts associated
with having to remove mold damaged property.
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Loss of use: Plaintiffs might seek compensation for losing the
full use of their home during the repair and remediation
process.

Temporary relocation costs: Plaintiffs might seek
compensation for the costs associated with moving out of their
homes as a result of mold.

Diminished value of property: Plaintiffs might seek
compensation for an alleged reduction in the value of their
home as a result of mold growth.

Personal injury damages: Plaintiffs might seek
compensation for the pain and suffering they have allegedly
endured as a result of their mold exposure.

Medical expenses: Plaintiffs might seek compensation for all
medical expenses associated with their alleged illness.

Medical monitoring: Plaintiffs might seek compensation for
the costs of future medical tests associated with their exposure
to mold.

Lost wages: Plaintiffs might seek lost wages as a result of
having to miss work because of their alleged illness.

Emotional distress and mental anguish: Plaintiffs might
seek compensation for the emotional distress allegedly endured
as a result of their exposure to mold.

X. LITIGATION ISSUES: DEFENDING YOURSELF IN A LAWSUIT
A. Retain Qualified Experts

If you are sued, the first thing to do is hire a qualified attorney and contact your insurance
carrier. Counsel with experience in both construction defect litigation and toxic tort litigation
should be considered. If it appears that you might be sued in more than one state, you should
retain "national counsel" to coordinate the litigation and maintain a consistent approach. It is
also advisable to engage defense counsel early. By doing so, counsel can retain the other experts
needed to defend the claim. By having your attorney hire these experts, the communications
between you and your experts should remain confidential and subject to the attorney-client
privilege.

A multi-disciplinary approach is necessary to defend mold claims. In conducting a
building investigation, you are looking for construction defects, building product defects, design
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defects and other sources of moisture. To properly investigate these issues for trial, your
insurance carrier or attorney should consider hiring the following types of experts: builders;
structural engineers; architects; HVAC contractors; plumbing contractors; and/or roofers. These
experts should be able to identify construction defects, design defects, or building product
defects and should also be able to identify other potentially responsible parties.

To determine whether mold or mold toxins are actually present (and to identify the source
of such toxins), your insurance carrier or attorney should retain a certified industrial hygienist.
The certified industrial hygienist should work with a qualified microbiological laboratory to
identify the type or types and amount of mold present (if any).

To determine whether the homeowner is ill and whether the illness is related to mold,
your insurance carrier or attorney should hire a qualified medical doctor or doctors and a
qualified epidemiologist (an epidemiologist studies the relationship — if any - between risk
factors like exposure to mold and certain illnesses like asthma and fatigue). These experts
should be able to determine whether the particular mold or molds at issue caused or were
sufficient to cause the plaintiff’s alleged illness.

In selecting a qualified expert in each of the foregoing fields, your insurance carrier or
attorney should focus on the following: (1) education and training; (2) reputation; (3)
professional credentials; (4) relevant experience; (5) references; and (6) professional activities.

B. Investigate The Claims

In every litigated case, an investigation must be done as soon as possible to determine
whether a mold problem exists and whether you are responsible. Once a lawsuit has been filed,
your insurance carrier or attorney will direct the investigation (and should be able to rely — in
part — on any pre-litigation investigation done by you). As discussed in detail above (at pages 5
to 8), a proper investigation involves: (1) data collection; (2) site investigation; and (3) sampling
and testing.

These steps remain the same in a litigated case. However, if the case involves a personal
injury claim, your insurance carrier or attorney should also collect plaintiff's medical and
employment records. A review of the plaintiff’s medical and employment records will help
determine: (1) the date that plaintiff’s symptoms first occurred; (2) whether any objective signs
of illness exist; (3) whether a family history of allergies and respiratory problems exits; (4)
whether plaintiff s symptoms previously existed or developed only after moving into the new
home; and (5) whether plaintiff has been exposed to toxins or other environmental contaminants
outside the home.

Once the foregoing information has been gathered, your insurance carrier or attorney
should consider sending it to a qualified physician for review (a physician board certified in
occupational medicine is recommended). The physician should be able to determine whether
any possible connection exists between plaintiff’s alleged exposure to mold and plaintiff’s
alleged illness. In addition, in serious cases, your insurance carrier or attorney should consider
having the plaintiff examined by your own doctors.
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Your insurance carier or attorney should aso consider whether sampling or testing
should be done (if not previously done). In addition to sampling and testing for mold, your
insurance carier or attorney should think about determining whether other contaminants are
present and whether these other contaminants might be responsible for plaintiff's alleged ill ness
For example, many homes contain adhesive, carpeting, upholstery, manufadured wood products,
pesticides, and cleaning agents. These products contain various levels of irritants that have
nothing to do with mold, but which might have oontributed to or caused paintiff's alleged
illness Other biologicd contaminants like baderia, pollen, and viruses might also be present in
the home and might have cntributed to or caused paintiff's alleged illness Finally, outdoor
contaminants like ca exhaust, septic tanks, or neaby industrial pollutants might have
contributed to or caused plaintiff's aleged illness Consideration of alternative sources is
espedaly important where the plaintiff©s gnptoms are vague axd non-spedfic and where the
level of mold is not excessve.

C. Consider Common Lega Defenses

In any mold case, your attorney must consider whether certain legal defenses are
applicable. First, your attorney should consider whether the plaintiff©s clam is barred by the
relevant statute of limitations or the relevant statute of repose (which will vary from state to
state). Statutes of limitations give the plaintiff a speafied number of yeas within which to file
suit after discovering the existence of a possble dam. If suit is not brought within that time
period, the dam is generaly barred. Statutes of repose -- on the other hand -- require aplaintiff
to file suit within a spedfied period of time dter construction is complete, regardless of whether
a dam has been discovered or not. Generaly, once this period has passd, no claims can be
brought.

Another legal defense to a homeowner's claim is the homeowner's fallure to properly
mitigate its damages by timely remediation of a known mold problem. This defense is useful
where the plaintiff has ignored mold growth and mold then spreads throughout the house.

Similarly, where homeowners permit moisture buildup through poor maintenance, your
attorney should assert a defense of aontributory negligence®( i.e., the homeowner is responsible
inwhole or in part for hisor her own damages).

In cases involving property damage, you should aways consider the gplicability of what
has bee referred to as the @mnomic loss rule® Although not applicable to personal injury
clams, the eonomic loss rule holds that plaintiffs cannot sue in tort (i.e., negligence and strict
liability) for eanomic loss damages (i.e., the wsts of repair and remediation). Rather, such
plaintiffs must sue in contrad. Simply put, if the plaintiff is siing for damage to his home & a
result of mold growth, his rights will be governed by the parties contrad. Becaise most
construction contrads contain contradua limitations concerning remedies, a contrad claim is
easer to defend than a tort clam. For a more detailed dscusgon of the e@nomic lossrule,
consult the United States Supreme Court©s opinion irEast River S.S. Corp. v. Transamerica
Delaval, Inc., 476 U.S. 858(1986.
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D. Challenge The Plaintiff’s M edical Case

Plaintiffs will claim that exposure to mold has made them sick. Typically, plaintiffs will
claim respiratory problems, allergic reactions, headaches, fatigue and similar such maladies.
Other plaintiffs may claim more serious maladies including cognitive disorders. The presence of
mold in a home does not mean that the plaintiff’s alleged illness is related. Causation must still
be proved. To prove causation, plaintiffs must prove: (1) that exposure to the type of mold at
issue can generally cause the type of illness at issue; and (2) that exposure to the type of mold at
issue specifically caused the illness at issue.

Currently, there are no authoritative studies establishing a reliable, scientific connection
between mold exposure and the types of illnesses at issue in mold litigation. As such, you
should always challenge the medical connection between plaintiff' s alleged exposure to mold and
plaintiff' s alleged injury. To properly attack plaintiff’s medical case, your &torney must retain
qualified medical experts to challenge the plaintiff’s evidence in what are referred to as Daubert
or Frye hearings. At such hearings, the court will determine whether plaintiff’s medical evidence
is reliable and can be admitted into evidence. Such challenges already have been successful in
certain mold litigation cases and should never be ignored.

Xl.  LITIGATION ISSUES: FILING CLAIMSAGAINST OTHER PARTIES

Although homeowners will often blame the builder for their problems, the builder may
not be responsible for the moisture problem that led to the mold. Accordingly, every
investigation should consider whether other potentially responsible parties exist. Other
potentially responsible parties include:

e Architects, Engineers, and Design Professionals: failure to
properly design the premises or failure to select suitable
building materials

o Subcontractors: failure to build the home in a workman-like
manner.

e Heating, Ventilation and Air Conditioning Personnel: failure
to properly design or install heating, ventilation and air
conditioning systems.

e Manufacturers and Suppliers of Building Materials: failure to
manufacture and sell quality products suitable for use in
construction.

e Landscapers: failure to direct water away from the home.

e Real Estate Brokers: failure to report known defects/problems.
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Inspection Services: failure to discover or report known
defects/problems.

Remediation Contractors: failure to properly remediate.

A thorough investigation will reveal whether other potentially responsible parties exist.
If they do, you must consult with your attorney to determine whether to bring them into the suit
as ‘third -party defendants” or file cross -claims against them if they are already parties to the suit.
This decision will depend on the facts of your case and the law in your jurisdiction. Although
other potentially responsible parties might exist, it is often best to work together to defeat
plaintiff’s claims. Accordingly, your attorney should speak with counsel for other possible
defendants and should consider the feasibility of a "joint defense agreement." A joint defense
agreement permits parties to litigation to exchange confidential information informally pursuant
to the attorney-client privilege. If such an agreement is entered into, it is best to put it in writing.
This will help protect the privilege if confidential information is sought by plaintiff’s counsel.
To the extent that liability must be apportioned among the various defendants, the parties might
agree to resolve these issues later through mediation, arbitration, or separate suits.

XII. INSURANCE COVERAGE FOR MOLD CLAIMS

Whenever a mold claim is filed, you should think about insurance coverage. The first
thing to do is gather your insurance policies and determine which ones apply. You should also
determine whether subcontractors or other potentially responsible parties have named you as an
"additional insured" under their policies. Experienced insurance coverage counsel can assist you
with this task. The next thing to do is put all potentially responsible insurance carriers on notice
of the claim. Failure to do so might void coverage based on the ‘late notice” defense. Again,
experienced insurance coverage counsel can assist you.

The standard commercial general liability ("CGL") policy is the policy at issue in most
instances. CGL policies provide coverage for "all sums which the insured shall become legally
obligated to pay as damages because of bodily injury and property damage" subject to numerous
exclusions. Most insurers will deny coverage based on the "pollution exclusion" and the
"business risk exclusion."

The pollution exclusion has generally been applied in cases involving traditional
industrial sources of pollution. Numerous courts have held that it does not apply in situations
involving non-traditional, naturally occurring ‘pollutants” released in an indoor environment like
mold.
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The ‘business risk exclusion” generally bars coverage for defects in your "own work" or
product. Whether the business risk exclusion bars coverage for mold claims depends on claim-
specific facts. The business risk exclusion, however, applies only to property damage claims and
does not generally bar coverage for defense and indemnity costs associated with bodily injury
claims.

With the current rash of mold litigation, insurance companies are moving to eliminate
mold coverage from their policies. Although this trend is likely to continue, you should still be
able to obtain potential coverage. If possible, work with your insurance broker to define mold as
an exception to the ‘pollution” and ‘business risk” exclusions. In addition, although it might be
harder to get, seek affirmative coverage for mold claims involving personal injury and property
damage.

XIII. CONCLUSION

Mold litigation has arrived. To prepare yourself for it, you must develop a protocol for
claims handling and litigation. By following this guide, you should be able to minimize your
potential liability and achieve fair results.
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APPENDIX

WEBSITE INFORMATION

1. EPA: Mold Remediation in Schools and Commercia Buildings
http://www.epa.gov/iag/molds/graphics/moldremediation.pdf

2. New York City Department of Hedth 8Guidelines on Asesanent and Remediation of Fungi
in Indoor Environments®
http://www.ci.nyc.us/html/doh/html/epi/moldrpt1.html

3. EPA: Hedthy Indoor Air for Americads Homes
http://www.epa.gov/iag

4. EPA: Mold Resources
http://www.epa.gov/iag/pubs/moldresources.html/

5. American Board of Industrial Hygiene: Certified Asciate Industrial Hygienist
http://www.abih.org/

6. Centersfor Disease Control and Prevention (CDC), National Center for Environmental
Hedth
www.cdc.gov/nceh

7. CDC Environmental Hedth Services: Water Damage
www.cdc.gov/nceh/dhserv/ehsa/hottopics/'waterdamage/htm

8. United States Environmental Protedion Agency/Indoor Air Quality/Mold Resources
www.epa.gov/iag/pubs/moldresources.html

9. Minnresota Department of Hedth: Mold in Homes
www.hedth.state.mn.us/divs/elaiar/iair/moldfs.html

10. American Indoor Air Quality Council
www.iagcouncil.org

11. American Mold Abatement
WWW.american-management.com

12. Environmental Hazads
www.environmentalhazads.com

13. The Mold Source
www.themoldsourcecom
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NOTICE, DISCLOSURE and DISCLAIMER

-What Homeowners Should Know about Mold

Mold. Lately, mold has been in the news. Mold is a type of fungus. It occurs naturally in the
environment, and it is necessary for the natural decomposition of plant and other organic material. It
spreads by means of microscopic spores borne on the wind, and is found everywhere life can be
supported. Residential home construction is not, and cannot be, designed to exclude mold spores. If the
growing conditions are right, mold can grow in your home. Most homeowners are familiar with mold
growth in the form of bread mold, and mold that may grow on bathroom tile.

In order to grow, mold requires a food source. This might be supplied by items found in the home,
such as fabric, carpet or even wallpaper, or by building materials, such as drywall, wood and insulation, to
name a few. Also, mold growth requires a temperate climate. The best growth occurs at temperatures
between 40* F and 100* F. Finally, mold growth requires moisture. Moisture is the only mold growth
factor that can be controlled in a residential setting. By minimizing moisture, a homeowner can reduce or
eliminate mold growth.

Moisture in the home can have many causes. Spills, leaks, overflows, condensation, and high humidity
are common sources of home moisture. Good housekeeping and home maintenance practices are essential
in the effort to prevent or eliminate mold growth. If moisture is allowed to remain on the growth medium,
mold can develop within 24 to 48 hours.

Consequences of mold. All mold is not necessarily harmful, but certain strains of mold have been
shown to have adverse health effects in susceptible persons. The most common effects are allergic
reactions, including skin irritation, watery eyes, runny nose, coughing, sneezing, congestion, sore throat
and headache. Individuals with suppressed immune systems may risk infections. Some experts contend
that mold causes serious symptoms and diseases which may even be life threatening. However, experts
disagree about the level of mold exposure that may cause health problems, and about the exact nature and
extent of the health problems that may be caused by mold. The Center for Disease Control states that a
causal link between the presence of toxic mold and serious health conditions has not been proven.

What the Homeowner can do. The homeowner can take positive steps to reduce or eliminate the
occurrence of mold growth in the home, and thereby minimize any possible adverse effects that may be
caused by mold. These steps include the following:

1. Before bringing items into the home, check for signs of mold. Potted plants (roots
and soil), furnishings, or stored clothing and bedding material, as well as many other household
goods, could already contain mold growth.

2. Regular vacuuming and cleaning will help reduce mold levels. Mild bleach solutions and most
tile cleaners are effective in eliminating or preventing mold growth.
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3. Keep the humidity in the home low. Vent clothes dryers to the outdoors. Ventilate kitchens and
bathrooms by opening the windows, by using exhaust fans, or by running the air conditioning to
remove excess moisture in the air, and to facilitate evaporation of water from wet surfaces.

4. Promptly clean up spills, condensation and other sources of moisture. Thoroughly dry any wet
surfaces or material. Do not let water pool or stand in your home. Promptly replace any materials
that cannot be thoroughly dried, such as drywall or insulation.

5. Inspect for leaks on a regular basis. Look for discolorations or wet spots. Repair any leaks
promptly. Inspect condensation pans (refrigerators and air conditioners)for mold growth. Take
notice of musty odors, and any visible signs of mold.

6. Should mold develop, thoroughly clean the affected area with a mild solution of bleach. First,
test to see if the affected material or surface is color safe. Porous materials, such as fabric,
upholstery or carpet should be discarded. Should the mold growth be severe, call on the services
of a qualified professional cleaner.

Disclaimer and Waiver.

Whether or not you as a homeowner experience mold growth depends largely on how you manage and
maintain your home. Our responsibility as a homebuilder must be limited to things that we can control.

As explained in our written warranty, provided by separate instrument, we will repair or replace defects in
our construction (defects defined as a failure to comply with reasonable standards of residential
construction) for a period of years. We, the builder, will not be responsible for any damages
caused by mold, or by some other agent, that may be associated with defects in our construction, to
include but not be limited to property damage, personal injury, loss of income, emotional distress, death,
loss of use, loss of value, and adverse health effects, or any other effects. Any implied warranties,
including an implied warranty of workmanlike construction, an implied warranty of habitability, or an
implied warranty of fitness for a particular use, are hereby waived and disclaimed.

This notice, disclosure and disclaimer agreement is hereby appended to and made a part of the contract
of sale. The consideration for this agreement shall be the same consideration as stated in the contract of
sale. Should any term or provision of this agreement be ruled invalid or unenforceable by a court of
competent jurisdiction, the remainder of this agreement shall nonetheless stand in full force and effect.

I acknowledge receipt of the notice, disclosure and disclaimer agreement. I have carefully read and
reviewed its terms, and I agree to its provisions.

BUYER DATE SELLER DATE
BUYER DATE SELLER DATE
CAUTION

4.
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The sample language in this disclaimer is provided for educational purposes, and may not
necessarily be compatible with the laws of each state. Some states may require disclaimers to
contain specific language, may require a specific type size, and/or may require a specific location
in the contract document. Some states may not consider disclaimers for new home sales to be
valid under any circumstances. Builders and remodelers should consult with their local attorney
concerning the validity of disclaimers in their jurisdiction, and concerning the appropriate
language and form of disclaimer instruments.
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1201 15th Street, NW
Washington, DC 20005
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